3]

enviromental effects. Congress Wa,s'broad in discussing land use matters, etc. but hatrow; and
did not speak of environmental matters, concerns, ét¢. but limited.
Extensive rules to protect presmption of local rules, especially based on pixblic qﬁinioh on
safety matters. |
~ Best to define what "indirectly” does not mean. It does not include RFI, since FDA said
Con‘imission'; limits could cause death . and that the FCC limits do not address this issue. It
woulb‘d be contrary to Due Process, Sth Amendment protection of persons, for the FCC to
preémpt regu]ations of those health and safety regulations designed' to prevém:death and bthér |
adverse health and safety effects which the FDA and others have documented, and which the .;FDAﬁ
has told the Commission that its limits do not pertain to these eﬁ‘ects.‘ If the Cdmnﬁssion’s imits -
do not pcrtain‘{to effects that can cause death, then regulating for these effects are not within the
Commission's jurisdiction at the moment, and so it cannot preempt regulations that do address
these effects.

The FCC states its rules pertain to effects with a threshold at or above ¢ W/kkin the range
thts quamtty apphes and for which protection is provided by its rules. Accordingly, the "direot" |
and "indirect" e:ﬁ'ects, are only those to which protection is provided by FCC rules. It would be
contrary to Dué Process, health and safety, Sth amendment, to issue preemptory rules which
knowingly did not offer protection from certain effects, yet it is shown such adverse effects exist.
N.1 Commission states with respect to its new rules on exposure limits that,

"The basis Jor these limits, as well as the basis for the 1 982 ANSI (American National

- Standards Im‘tzme) limits that the Comm:ssron previously specifi Hed in owr rules, is an SAR

(specific absorption rate) limit of 4 watts per kitogram.” [FCC Rule and Order 96-326, paragraph

N2 However fedcral health agenciet in their communications with thie Commlsuon on the i
matter of the Commission's radio frequency emission rules [FCC ET Docket 93-62, and FCC ,
Rule and Order 96-326) have reported there are reports suggesting potentially adverse eﬂ'ects
below this level and these communications justﬁ’y state and local jurisdictions seeking ways to

mitigate effects and which would be compatible with federal requireraents. For example, | ;



s IL‘;iZTII;’;liiZ A,
eticn st R ::::t:e ;;:nlssion Concerning the Institute of
the ANSI in' 1992 ). This standard (as y r 1991 sandar dopted i
well as that adopted by the Commission) has a hazard

threshold of ; an SAR of 4 watts per kilogram of body weight and claims that below its maximum
permissible ekposurc limits “a person may be exposed without harmful effect” [IEEE C95.]- 199]
page 10}, Thxs claim, M.Oge wrote, is “urwarranted because the adverse effects level in the
1992 AN.S’I/IEEE standard is based on a thermal effect.” [page 3 of M. Oge letter in Commission
ET Docket 93"62] Yet, the Commission ignored the advice of EPA and chose to make IEEE
(95.1-1991 effectwe in 1ts entirety from August 1996 at least through August 1997 for Part 24
Personal Commumcatmn Services.  In the Comments included with the M, Oge letter is the
observations that there were reports of effects at exposures below the Commission hazard
threshold of 4 ;\Natts per kilogram and where such reports suggested "potentially adverse health
effects (Cartceﬂ) may exist" and references reports of increased cancer risk by Szmigielaki
( Biolectromagrinetics, 1982) and Chou et al. (Bioelectromagnetics 1992). 1t is interesting to note
that the above §zmigelski paper was among the Final List of Papers Reviewed for IEEE C95.1-
1991, which on}ly included papers that met the high standard TEEE required of papers to be
suitable for staf:dard seiting. The study by Chou et al.(1592) was noted in Report #86 of the
National Coumjtil of Radiation Protection and Measurements ("NCRP") upon which the
Commission chose to be the main basis for its exposure limits. In NCRP Section 17.6.2,
Considerations i.:For Future Criteria, it is noted that at exposure levels 1/10th of the hazard
threshold of thé Commission that there was over a 3 fold increase in the incidence of primary
malignant tumoérs.

2) Alscls, the National Institutes of Occupational Health (*NIOSH") wrote the
Commission cohocrning the adoption of a standard based on a hazard threshoid of 4 watts per

kilogram (which is the hazard level of the Commission's present and new rules) that,

"The exposure levels that would be set by the standard are based on only one mechanism
- adverse health effects caused by body heating. Nonthermal biological effects have been
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reported in l:same studies and research continues in this areq [NCRP 1986, WHO, 1993 . The
Standard shbuld note that other heaith effects may be associgted with RF exposure and thqt

wmmmmm" [January 11, 1994 Jetter of R. Niemier, NIOSH to the

Commission, in ET-Docket 93-62)

3) ”I‘hc International Radigtion Proteciion Association, in its 1988 radio frequency safety

standard whneh is-based upon the same hazard threshold of 4 watts per kilogram and the same
safety factors! adwsed,

“In view of our limited bzowledge on thresholds for all biological effects, unnecessary
exposire should be minimized." [IRPA, 1988, Additional considerations section]
()] The Food and Drug Administration ("FDA") reviewed the IEEE C95.1-199] RF

safety standarc:} (which the Commission has adopred for Personal Communications base stations

-and made effe¢tive August 1996 [FCC Rule and Order 96-326, Appendix C: Final Rules §1,1307

(b)(4)(w)] and the FDA gave its comments to the Commissicn in its letter of November 10, 1993,
and stated, ‘

"In ou_rf opinion, it is unclear what types of biological effects and exposure conditions are
addressed by tl}n‘s standard. For example, very few research studies of long-term low-level
exposures of a;;ima/s were included in the scientific rationale for the standard, despite the
existence of ammal Studies that suggest an association between chronic low level exposures and
acceleration of cancer develapment. Qther studies have been published since fi nahzanon of the
standard that si_rengthen this concern.” [FDA letter of Lillian J. Gill, Interim Director, Office of
Science and Te(i:hnology, Center for Devices and Radiological Health, Nov. 10, 1993 to the
Cormunission, E“::F-DOcket 93-62}

Therefo;‘e, states and local jurisdictions may seek ways to mitigate exposure based on the
reports above tiimt advise keeping exposure as low as reasonably achievable, and which address
effects which thie Commissions limits do not address.

O. PerFCC 97;-303, para. #139- If an action is based only partly on matters on which the FCC

can preempt, then it is wrong for the Commission to preempt parts of decisions, but rather it
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should exclude parts of justifications for decisions as the result of its actions, and then Jet the

courts decid¢ what they find is within their jurisdiction .

P. Per FCC d‘? 303, para #141- anate entities are not government entities. If pnvate pames
agree amongst themselves not to [ease space for personal wireless servxces that is their nght For
the FCC to act otherwise would violate Sth amendment and constitute a 'taking' of property
State and 10cdl regulations permit private partles to chose or not to lease their propeﬂy ~they
cannot be forded to do so.
Q. Commusion procedures for reviewing state and local gumdlctmn regulatiom for
possible vwlation of 47 U.S.C. 332(c)(7)(B)(|v), will also need to check to be sure that by
preempting spch regnlatlons the Commission does not violate Constitutional or -Other
Federal statut;es includiﬁg:

- Arnex‘iicans with Disabilities Act: as permissible levels may cause death due to failire of -

medical device:,s, such as wheel chairs, used by disabled persons, and may cause malfunction of
|

 hearing aids by, persons disabled due to being hard of hearing,

- Such Eginte‘rfercnce: may also viclate the Civil rights of the above and other persons who
may be adversdly affected by low levels of RF exposure.
States may have regulatmns permit testimony in proceedings, and collect information to assure

there is no vtolanon of the Sth or 14th amendments including providing for due process and to

| prohibit the allowmg ofa takmg in a Constitutional sense.
Q.1 Asnoted i m the Ad Association Ex Parte June 10, 1997 submission in ET-Docket 93-62, the

Telecommumcdtnons Act of 1996 may have properly delegated rasponmb\htles to the Cormmstxon. '
the Commxssnot) must assure that its RF exposure limits do not provide a basis for a reasonable
scientific based fear' which could thereby affect the uses of property and constitute a ‘taking’ of

that property asi s0 require a court to stay the preemption authority of the Cornmlssxon
Consider the followmg

"the Court as well decided long ago that 'taking' included destruction or severe
impairment of use [Pumpelly v. Green Bay Co. 13 Wall, (80 U.8) 166, 177-178 (1872), Welch v.
Swasey, 214 US. 91],

and it now holds that,
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ofitto ‘;'ﬁrop;;er?' ;"s ;akenbin the constitutional sense when inroads are make upon an owner's yse
exient that, as between private parties, a servitude h ' '
! tween prm, : as been acquired either b
agreement o{' n course of time."” [United States v Dickinson, 331 U S. 71:]; 748 ( 1947)jy

COnsider?tvarious Supreme Court and Federal Appeals Court rulings on the "taking" of
property. Th‘?e Supreme Court has ruled that owners of adjacent land deserved compensation
because "noise, glare, and fear of injury” and other impacts resulted in the adjacent land
becoming unf}t "for the use to which the awners had applied i1." [see United States v Causby et al
328 U.8.256, and see Griggs v Allegheny County 369 U.S. 84 because of perceived "noise,
vibrations andé danger”], and ruled,

"While Coéwgresx may legalize, within the sphere of its Jurisdiction, what otherwise would be
a public nm‘sa%:ce, it may not confer immunity from action for a private nuisance of such a
character as té amount in effect 1o a raking of private property for public use,"”
and compensat%ion is due under the Sth Amendment. Richards v Washington Terminal Co. 233
U.S. 346. I

Hence, ?because the record in the proceeding ET-Docket 93-62, and in particular the Ad-
Hoc Petition axj}d e€x parte submissions, there are justifiable, reasonable, science-based evidence
fora rcasonablé: person to be anxious about being exposed to RF at levels considered 'safe’ by the
Commission, sxich anxiety can make such property, "unfit for the use to which the owners had
applied it" in thtia Constitutional sense described above.

Evidenc%e that such feelings exist which can impair the functioning of a property is found in
a policy statemé;nt by the New Zealand Ministry of Education and which was included in the
Exhibits of the é\d-Hoc Association FCC 96-326 Petition.. The statement notes, “concerns were
expressed by soime members of the general public and some boards of trustees and parents about
the safety of celgi phone transmitters on school sites. Then after noting such exposures are within

limits of the staﬂ;tdards, the policy notes,
"However, of paramount importance 1o the Ministry is the pravision of an environment

where boards of trustees, parents, teachers, and pupils and other occupants of the school site
can feel comforsable. For this reason the Ministry has decided cellphone transmitters will not hbe
sited on Crown owned school sites in the future.”

Likewise, in November 1995, the California Public Utilities Commission, noted it found
"no scientific evidence of a definite link between cellular facility EMF exposure and adverse health
TS



readily penetrate residences as well as the bodies and brains ¢f its occupants. The Ad-Hoc
Association has given evidence of cellular phone signals 1/12th of the exposure level considered
'safe’ by the Commission which has influenced the amount of REM sleep of adults in a controlled
laboratory setting; it has also given evidence which has been replicated and confirmed by different
investigators at different laboratories of other biological effects of RF exposures used as a
therapeutic regime to affect sleep at levels deemed 'safe’ by the Commission3sebede,

Therefore, States and local jurisdictions may establish moratoria to assure they are not
sxposing the population to allow what otherwise could be an invasion of the bodies and minds of
personé in their homes which violates the 4th amendment right of persons to be secure in their
homes and persons.

7. Congress has not explicitly preempted state or local "operation” or regulation of “placement,
construction, and modification” for the purpose of protecting public safety and welfare

It has been noted that "Congress does not cavalierly preempt all state law causes of
action.” [Medtronic, Inc. v. Lohr, U.S. 116 C.Ct. 2240, 2250 (1996)]. Also, "there is a strong
presumption that Congress must affirmatively oust or divest state courts of jurisdiction over a
Sederal claim” [Grotemever v. Lake Shore Petro Corp. 235 Ill. App. 3d 314 (1st Dist. 1992].

Consider that "Congress can assert exclusive power either by explicit statuary language
or by regulating matter in such detail as to leave no room for state involvement.” [US.C.A.
Const Art. 6.cl 2] However, we see above that not only have the courts found that the
Commission does not have peremptory authority regarding health and safety matters (noted in
item 3.5.1 as pér Verb v. Motorola and per Wright v. Motorola], but that in Sec. 253 of the TCA,
Congress explicitly gave authority to the states to regulate for the purpose to "protect the public
safety and welfare "

The above is further reason NOT to presume "operation' has been preempted.
Q.4. A specific authority given to states overrides a general preemption by the Commission.

The courts have found that even if there is a general preemption authority given to a federal
agency, if nevertheless Congress gives a specific authority to states then there is no preemption.

Consider State of Calif. v. Tahoe Regional Planning Agency, there the courts stated,
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“and’.even if statute preempied and precluded state jurisdiction to prevent navigational
hazards, Congress approved compact which established jurisdiction of Tahoe Regional Planming

Agency.” [State of California v. Tahoe Regional Planning Agency, 664 F.Supp. 1373 (E.D. Cal.
1986]

So tolin our case, even if Congress may have given the Commission general authority in

Sec 704 to ﬁ_reempt state and local regulations of personal wireless services due to the general

enviromncntdl effects of radiofrequency emissions, Congress nevertheless explicitly gave states in
Sec. 253(b) the authority to regulate Commission facilities to "protect public safety and welfare.”
Accordingly, JllS‘t as with State of California v. Tahoe Regional Planning Agency, so to here the
specific autho;'ity given to states to regulate health and safety overrides any general preemption
authority give!,n to the Commission and which did not mention health and safety matters.

R. Further cé)mments on items already mentioned:

R.1 Oneof thic key problems with relying upon the Commission's rules for exclusion from a
routine cvalau.gion, is that for the multiple site case, the Commission has yet to provide a means of
knowing whatiare all of the transmitters in an area that need to be considered. With transmitters
being hid in chiurch steeples, trees, street light fixtures, bill boards, it is becoming almost
impossible for !}anyone to know where the transmitters are, without making actual measurements
in an area - ané even then for reasons noted above, the levels measured will almost certainly not
be 'worst case' '(e g not consider power when it rains or corner reflections.

Therefdre, the Commision must maintain a listing of every single site on a8 computer data
base s0 operators jurisdictions, and the public will know where the transmitters are - this is the
beginning pomt for any Commission assurance that asserted protections are provided.

Moreover to assure worker RF health and safety protection, it is not enough to check just
once at the begannmg of a permit process. Rather period checking is needed to assure appropriate

workplace pradﬁces that assure safety continue.

R.2 To assure all interested parties are made aware, notices of all requests to the Commisston

should appear in Federal Register and in a manner so that actions in different geographic areas can
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be easily idéntifeid. Moreover, all filing dates should be based upon date of notice in the Federal
Register. This will heip assure all interested persons have the opportunity to be legally notified.
Because community groups to which a jurisdiction is responsible is affected, due process and
public interest in this matter requires full notice to the public - and at minimum this should be via
the Federal I,;{egister..

R.J Furtherﬁcomments on defining ‘any person adversely affected.’ Case law precedents are
being set with each review and will affect future Commission decisions. Therefore, the public in
general who éonsist of persons who now o in the near future may face similar review concerns,
shouid be alldwed'to file as interested persons. Also, friends, relatives, investors scattered around
the country w?no OWn propert in an area under review, persons already in the midst of relocating
are all interstel'd parties who may be adversely affected.

Also, persons with hearing aids, and persons using medical devices that may be RF
sensitive due tb electrical interference at exposure conditions as low as 1/1000th or less of
Commission limits need to be notified. Using a variety of approaches to reach the public will be
the most respc{nsible approach.

Exampies of how such interference can occur, the Ad-Hoc Association has reported to the
Commission, tf\at an article written by H.Bassen, of the Food and Drug Administration reported
that for a certajin model of an apnea (breathing cessation) monitor, it was shown, "that this model
was extremely S‘uSceptz‘bIe 10 interference from fields produced by mobile communications base
siations up to 1 00 meters away, and by FM radio broadcast stations over one kilometer away."
Also, Bassen commented on ventilators that,

"Ventihtors are medical devices that are used to control or assist the mechanical
ventilation of aépatient's lungs. These devices can be used to provide acute or chronic respiratory
therapy to patiénts in the hospital _in their home, . " Further, that, ventilators could be stopped

when exposed (o RF fields with electric field strengths from less than 1/2 to as low as 1/9th.of
that (:Onsidered’E 'safe' by the Commission. Likewise, at field strengths allowed from Commission
base station tra;xsmitters, malfunction of electrically powered wheel chairs has been documented.
Thus, limits allowed for by the Commission may cause death by those using apnea machines,
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ventilators, or wheef chairs In addition Bassen noted that at levels allowed by the Commission
persons with hearing aids are expected to have interference.

[in H.BaSSen; "RF Interference of medical devices by mobile communications transmitters," in
Mabile Corm%aunications Safety, ed. N.Kuster, Q.Balzano, J.Lin, published by Chapman & Hall,
New York, 1997, pg. 65-94]. Also, regarding hearing aids, it was reported at a 1992 Dublin
conference of] COST (European cooperation in the field of science and technical research) that
annoying interference to hearing aids due to cellar phone base station transmission levels of SM
signals (near 900 MHz) occurred at about 1/10th of electric field levels considered 'safe’ [see Ad- v
Hoc Association Petition of FCC 96-326 at page 16 and footnote 77].

Accor&ingly, the "field" has not be so pervasively occupied by federal health and safety
agencies as to.preclude states and local jurisdictions inacting their own RF health and safety
standards, and it is clear that only considering electrical interference issues, there is sound
evidence for eﬁicpecting that states and local jurisdictions will need to study and implement
measures to protect certain of its population from death due to medical device failure, and to |
protect the quélity of life of its many residents using hearing aids.

S. Morcof.'er, not notifiying persons using sensitive devices of the possibility of death due to
malfunction wc)uld be denying such persons their civil rights, and due process. Such notification
obligations cvein exist with regard to hearing aids. Furthemore, since costs are involved, as
pointed out abbve, the Commission cannot make by Administrative law legal what otherwise
would be mnsidcred a public nuissance and not provide a means of compensation under thte 5th
and 14th amen%!ments.

lation of the 5th or 14th amendments including providing for due process and to prohibit the
allowing of a takmg in a Constitutional sense.

8.1 As noted in the Ad Association Ex Parte June 10, 1997 submission in ET~ Dockct 93.62, the
Telecommunications Act of 1996 may have properly delegated responsibilities 1o the Commission,
the Commission must assure that its RF exposure limits do not provide a basis for a reasonébie
scientific based fear which could thereby affect the uses of property and constitute a 'taking’ of

that property as 50 fequire a court to stay the preemption authority of the Commission.
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Consider the following:

"the Court as well decided long ago that 'taking' included destruction or severe |
impairment of use [Pumpelly v. Green Bay Co. 13 Wall. (80 U.S) 166, 177-178 (1872), Welch v.
Swasey, 214 U8, 91]),

and it now holds that,
"property is taken in the constitutional sense when inraads are make upon an owner’s use
of it to an extept that, as between private parties, o servitude has been acquired either by
agreement or in course of time." [United States v. Dickinson, 331 U.S. 745, 748 (1947)].

Consider v;arious Supreme Court and Federal Appeals Court rulings on the "taking" of
property. TheéSupreme Court has ruled that owners of adjacent Jand deserved compensation
because "noise¢, glare, and fear of injury” and other impacts resulted in the adjacent land
becoming unﬁt “for the use 1o which the owners had applied it." [see United States v Causby et al
328 U.8.256, dnd see Griggs v Allegheny County 369 U.S. 84 because of perceived "noise,
vibrations and Edanger"], and rujed,

"While Cor;tgre.s's may legalize, within the sphere of its jurisdiction, what otherwise would be
a public nuisczi;(nce, it may not confer immunity from action for a private nuisance of such a
character as lc? amount in effect to a taking of private property for public use,"”
and compensaﬁon is due under the Sth Amendment. Richards v Washington Terminal Co. 233
US 546

Hence, fbecause the record in the proceeding ET-Docket 93-62, and in particular the Ad-
Hoc Petition ahd ex parte submissions, there are justifiable, reasonable, science-based evidence
for a reasonable person to be anxious abbut being exposed to RF at levels considered 'safe’ by the
Commission, such anxiety can make such property, "unfit for the use to which the owners had
applied it" in tﬁe Constitutional sense described above.

Evidence that such feelings exist which can impair the functioning of a property is found in
a policy statement by the New Zealand Ministry of Education and which was included in the
Exhibits of the: Ad-Hoc Association FCC 96-326 Petition.. The statement notes, “concerns were
expressed by some members of the general public and some boards of trustees and parents about |

the safety of cell phone transmitters on school sites. Then after noting such expasures are within

limits of the standards, the policy notes,
"However, of paramount importance to the Ministry is the provision of an envirorment-
where boards of trustees, parents, teachers, and pupils and other occupants of the schoal site

-55.



can feel comféftable. For this reason the Ministry has decided cellphone transmitters will not be
sited on Crown owned school sites in the future.”

Likewise, in November 1995, the California Public Utilities Commission, noted it found
"no scientific evidence of a definite link between cellular facility EMF exposure and adverse health
effects.” [also in the Ad-Hoc Association FCC 96-326 Petition exhibits]. Yet it was convinced of

the reallty of public concern and a new release reported that it,

“ordered cellular utilities to identify and address public concerns about potenual healrh
problems from electromagnetic field (EMF) and radio-frequency (RF) exposure in siting and
building new cellular tawers. It urged cellular companies to site facilities away from schools
and hospitals, and to restrict access to sites with warning signs and barriers”

Thus it is seen that two governmental bodies, the New Zealand Ministry of Education and.
the California Public Utilities Commission, have determined that there is sufficient public ammny
about the safety of cellular phone transmission signals as to have the effect of causing a "severe
impairment of use." Accordingly, if the Commission atlows levels to exceed those which would
cause severe anxiety and severe concern to ‘reasonable persoan' knowledgeable about the science
based literature in the record of this proceeding or referenced, then the Commission may be
'taking' property, as well as not meeting its NEPA requirements.

Thus, States and local jurisdictions may properly institute moratoria to assure the above
violations do not occur, for while Congress gave the Commission authority to regulate
telecommunications facilities, it did not grant the Commission to set such conditions as would
cause serve impairment of use, and cause anxiety destructive to the quality of life.

S.2 Recent court rulings have established that fear, whether or not based on environmental
effects can juitify property loss awards - thus states and local jurisdictions must address
this iime, including study via moratoria.

Fear of radio frequency effects on health is not an environmental effect, for indeed, the
Commission and the telecommunications operators state there are no environmental effects to
fear.

Regarding awarding amounts for property value loss the following has been decided:

8.2.}; In Criscuola v. Power Authority of the State of New York 621 N.E. 2d 1195, 1196 (1-993-)»
the New York Court of Appeals held that the,
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"[g]enw"neness and proportionate dollar effect of the public's fear, while relevant, should
be left to the contest between the parties mﬁrket value experts, not magnmified and escalated bya
whole new batlery of electromagnetic power engineers, scientists or medical experts.”

~ A similar approach is followed in Florida Power.vand Light v. Jennings 518 Sq.2‘d 895 (Fla.
1987), San Diego Gas & Electric Co. v. Daley, 205 Cal. App.3rd 1334, 1339 (1988),
| It has also been ruled that a reduction in property value due to fear of power lines is
compensable if the plaintiff shows that the féar has some reésonable basis, e. g. Willsey v, Kansas
City Power & Light Co. 631 P.2d. 268 (1981).

For more information see J R. Porter, C.S. Langer, “Electromagnetic Fie}ds,."Courts Deal
With EMF's Effect on Property Values,” in REAL ESTATE, Massachusetts Lawyers Weekly,
February 27, 1995,

The above demonstrates the public's fear is a separate matter in law from whe_hher ornot
there are real environmental effects. Accordingly, states and local jurisdictionsl may establish
moratoria for the purpose of determining the potential for adverse effects on propérty values and
the consequent impact on state and local jurisdiction revenues. Since the Commis:sivon and the
telecommunications operators stress that there is no basis to expect adverse effects, then it must
be presumed that such public fears or potential fears are not in fact based upon the environmentail -
offects of RF emissions, and in any case, loss of property value and the possible linbility of a.
jurisdiction for approving of a site, make a moratoria to address these matters outside of the
parameters proVi'déd for in 332(c)(7)(B)(iv). Accordingly, moratoria evaluating the potential for

such fear and praperty value loss effects are not subject to Commission presmption.

Rather, as provided for by Congress, if a party believes an unreasonable length of time has
passed and that there has been a "failure to act” due to some moratoria or to some other cauj:sﬁ, o
then that party should seck redress in a court of competent jurisdiction which will then determine -
what is just, fair and reasonable in any given specific case -and not be subject to blanket

Commission preemption.
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8.3 The 4th amendment provides for, "The right of the people to be secure in their persons,
houses, papers'; and effects, against unreasonable searches and seizures, shall not be violated...”
As noted in evidence presented in this proceeding including in these comments, radio frcquenéy.
signals, especially for those of the newer personal wirelesss services near 900 MHz can more
readily penetra_:te residences as well as the bodies and brains of its occupants. The Ad-Hoc
Association has given evidence of cellular phone signals 1/12th of the exposure level considerad -
'safe’ by the Commission which has influenced the amount of REM sleep of adults in a contr;ille‘d
laboratory settf{iﬁg; it has also given evidence which has been replicated and confirmed by different
investigators at different laboratories of other biological effects of RF exposures used as a
therapeutic regime to affect sleep at levels deemed 'safe’ by the Commission38ab.ade.

Therefpre, States and local jurisdictions may establish moratoria to assure they are not
exposing the population to allow what otherwise could be an invasion of the bodies ard minds of
persons in their homes which violates the 4th amendment right of persons to be secure in their
homes and persons.

S.5 The oourfts have found that even if there is a general preemption authority given to a federal
agency, if nevertheless Congress gives a specific authority to states then there is no preemption,

Consider State of Calif' v. Tahoe Regional Planning Agency, there the courts stated,

"and even if statute preempted and precluded state jurisdiction to prevent navigational
hazards, Congress approved compact which established jurisdiction of Tahoe Regional Planning
Agency.” [State of California v. Tahoe Regional Planning Agency, 664 F Supp. 1373 (E.D. Cal.
1986}

S0 to'in our case, even if Congress may have given the Commission general authority in
Sec. 704 to preempt state and local regulations of personal wireless services due to the general
environmental effects of radiofrequency emissions, Congress nevertheless explicitly gave states in
Sec. 253(b) the authority to regulate Commission facilities to “protect public safety and welfare.”
Accordingly,} Just as with State of California v. Tahoe Regional Planning Agency, so to here the

specific authority given to states to regulate health and safety overrides any general preemption
authority given to the Commssion and which did not mention health and safety matters.

Footnotes for summary:
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In addition, it has been shown that the Commissions review procedures should exclude
reviewing any state or local jurisdiction regulations concerning the operation of personal wireless
services facilities, especially those based upon health and safety risks, since the Conunission’d'oes
not have preemption authority over the "operation” of such facilities, and so must share its general
authority with the states and local jurisdictions, with the requirement that their reguiations may
not cause the Commission's regulations to be violated. In addition, since the Commission does
not have authority to preempt based upon health and safety considerations, since it was not given
explicit jurisdiction in these areas, its purpose and function do not include these areas, and it does
not have expertise in these areas. Accordingly, it may not preempt the placement, construction,
and modification of personal wireless service facilities for bona fide health and safety reasons.
Furthermore, private entity agreements cannot be preempted. The Courts should decide if there is
cause for Commission preemption. Constitutional rights must be protected so niot just any
expaosure is automatically acceptable. Many other considerations also indicate that Congress and
the Constitution have placed more restrictions upon the Commission than the Commission would

like. Nevertheless, the Commission must not seek to twist the statute or the Constitution.

Respectfully Submitted,

David Fichtenberg W—%Daﬂd: October 9, 1997
Spokesperson for the Ad-Hoc Association of Parties Concemed About the Federal
Communications Commission's Radiofrequency Heaith and Safety Rules et al

PO Box 7577

Olympia, WA 98507-7577  Tel: (206) 722-8306

Exhibits enclosed



Subscription to Comments of the
Ad-Hoc Association of Parties Concerned About the Federul Communication Commission's
f Radiofrequency Health and Safety Rules
being Comﬁcms tu the Notice of Proposed Rulemaking regarding WT Docket 97-197 as
described in FCC 97-303, with Comuments due by October 9, 1997

We are familiat with and subscribe to the comments to be filed by the Ad-Hoc Association of
Parties Concerned About the Federal Communications Commission's Radiofrequency Health and

Safety Rules et al with regard to the Federa! Commanication Commission Notice of Proposed

Rulemaking concerning WT Docket No 97-197 in FCC 97-303.

Mr. Bill Jenkins, President,
Communication Workers of America Local 7810 AFL-C10

PO Box 865, Olympia, Washington, 98507
. N

In be ECEYA

3 \

’t \
Signature: ‘L/, L

A Dated October 7, 1997
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The Celluter Telecomummications Industry Associasion's (CTIA) The Los Angelss CeBular Telephooe Co. (LACT) is payin
EEQ!%S?T:gE*a)SE the Calitornia Public Utites gﬂﬂwﬁg
gs;&l-ia.ﬂ&ag‘%‘giﬁ& to setile allagad violations of cellular tywer siting rulos.
showed it 2.45 OHz ndistion can cause singin-strand DNA € concluded de, Y. ’ ; .
broaks in the brains of rats (sae MWN, N/D94) antila SAG-ap- * ally misled the cameission by Aling incorreet information.
proved sxposuec system: is available. The decizion was based  but fisls that the intent babind the company's actions would
at least I part on a review by the Harvard Centar for Risk  be difficult 1 prove, acconding to & joint PUC-LACT aate-
Amlysie’ colluler tzlcphone advisary commitioe. However, meat. The setiement was also prompeed by the fact that the “
the §AG appoars to be amivivalent about whathes 0 waitune  investigaslon—which inveolved 1 SO LACT coll sites—woukd ,
t) 2 head-only exposire system is developed or until as in-  have required more thas & year o litigate, The Fobroary 28
tarational validation study of the comet assay taad by Drs.  agresment gives LACT two yeas o bring ity sites into soapli- ;
Henry Lal and N_P: Singh is completed. In & Fotwuary 8 lotter  ance. The ceilular phons company has also concluded as in-

to the SAG’s Dr. George Carlo, the conter’s Dr. Susaa Puman quiry into an additionsl dhree sites for glleged “misven \
repetition of the [Lai~Singh snxdy] should be defmrved untdl an Ui daficiangigs, with a settlement of approximately o
appropriste in vivo caposure syssm is devaloped. There was oL, accarding io Ira Aldsrson, an attormey with PUC's
some concern expesssad, however, thar dus would deluy the Joty ¢0d enforzumnent division. Bath sartisments stem from
program and that there was nio reason 10 Waitbefore beginaing & PUC investigatios bagun in 1992 o determine whether col-

ths replication process of the [Lai-Singh] study...The ma-  lular companies had had v necsssary state and local parmain
Jority of the reviewers again stated that it would be prudeatto  before baginaing cosstruction. “We suspected that thare was
wait until the international validation {was) complated e a2 wi Iﬁ-&oog!a?aoﬁ.ﬁ the stepe required by
fore repeating the initlal study. Thors were alsa saveral com-  the * sald Aldason. The fistt phase of tw probe focused
ments in disagreement with this, bowever. There was some  oa LACT, the Bay Aras Callular Telepions Co. (BACT) and
concemn over whother the international validstion would be  GTE Moblinet of California. GTE Mobilnet was fined
contributory to the issue and also concern that waiting wookd  $343,000 for working ca a site without permistion and BACT
provide unsecessary delays o the program with little sdded ~ was fined $2,000 for e submitting required peemis w the
benefit.” Putnam told Microwave News that only sixof thc 11 PUC, GTE Mobilnet bas appenled the decision. In the second
members of the committes —Drs. Larry Andarson, CariDumney, - phase. the PUC required all Califarnia eallciar encriers 0 file
Saxon Graham, Asher Sheppard, Peter Valberg sad Gy Wil-  detailed information regarding their compliance with siting
limms—had responded 0 her request for comment, but she  rubes. The commission 31 approximately halfway through this ”
would not say what each had recommendad. The four spidemi-  poction of the n said. Som

I3 s
. »

alogists on the pane! had not exprassed opinions; oeitherhed *  cluding McCaw Collular Communic w & pubidiar
the committen’s final member. Dr. Don Jussmass. Since the panc %ggr-t irendy ssttied with th
was first announced last year (sce MWN, I/AS4), Dr. Phitlp  comani be addad. “] think that becsuse of the investigs-

Cole has resigned; very rocsatly EPA’s Dr. Joe Elder joined  tions, cellular compeniss are trying to comply more” Alderyoa
the group. The Harvard center would not releass s report with- aoted.
QEOR‘O” i .EO&‘Uw‘ it 8593_“_5"2 six ‘e B
wexks, h 23, Carlo relemted it a5 an sitac twa : .
latsr s FDA's De. Eltabeth Taoobaon, in which he uarad thet, L1022, %558 i « erics of progeess Feports, I Geteye Carte
tithough the SAG would delay in vivo studies, it would release roprapentatives of fedaral agsacies st FDA's Caster for De-
a request for proposals “within the next couple of weela™ far ., 14 R udiological Health onMarch 17 ia Rockville, MD.
.m.c?c!lf-? "muitipls Jsboratorics.” Carlo annouscad thet. 1) iy meating, one attenden said: " The spi work seems ©

Our goal ia 1o have the initial in vifro wock complatad withis g op yenging, byt the other stedies are moving very slowly.”
the sacoed quarter of this year.” Mike Volps, SAG's spolemsper- gy commented that, “It's not only a question of speed,
son, said that Uwes labe will do tha in vivw work; thatof D L v inoe wih they are going.” Adding the alve the mast-
Martin Melux of the Univaraity of Texas Haalth Sclances Coa- 0 < gy aqcided that the federal agencies nesdad to coordi-
ﬁau-ubia!e!._guﬂ!aﬂcnﬁsoaunaﬂ_g nate betier.” And a third atreodes expressed conoem that, “There
als recsived in resposss w the upcoming requast. Woips coa- ;v enugh emphasis on cancer prometion stadios. ™ All those
firmed fhat the SAG cxpects w haveexperimental dath inhand oy core B PSR S for saonymity.
by the ¢nd-of June. Carlo noted in his letter that the intarna-

tional validation study “ may take severa] years” and that ths

*
in vivo work will begin “ when the SAG’s sxposure tystem is U K. defense exparts have now rulad out EMI from o cellu-
available ™ In contrast (0 the SAG, MOtorols has already inifi-  tar phole 48 A caugs of & hiliwopies crash that dbDed .

y
ated & repoat of the Lai-Singh in vivo study (ses MWN, J/F95). 24 wop inteBligence officers in Scotland last June, sccording
“x to the Fabruary § edition of e U.K.'s Sunday Fxprexs (sec .

10 . MICROWAVE NEWS March/Apni 1993
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ATTENTION

The Los Angelua Cellular Talephone Company
(“L.A. Callular™ has besn investigstad by the California
Public Utitites Commiseion for the campany's failuze in
sorne cases to comply fully with all of the Commission’s
uies and regulstions for construeting cellular facilities.
The Commission oaly suthorizes construction of cetlular
facilities that have obtained s}l raquisite permits and
approvale from other government sgencies.

LA, Cellwlar reaffirms its commitment Lo providing
the highest quality service throughout ity anrvice aren and
to complying with sil federul, state snd iocal laws, including
giving the public required notice and ap opportunity te be
heard concerning construction of ita facilitios. h

LA Csflular apologizes (or any inconvenience 17
filcre W comply fully may Rave caused the public
auchoritisy, LA Cellular's subecribars, und the pubiic in
general.

If you heve any comments or concerna regarding this
notice, please contact: ’

California Public Utilities Commisaon
Attn: Kent Whoatland
508 Van Ness Avenus
Sen Francisco, CA 94102

—3 -
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigat.ion on the Commission's own
motisn into all facilities-based
cellular carriers and their practices,
operations and conduct in connection
with their siting of towers, and
compliance with the Commission's
General Order No., 1595.

I.92-01-002
(Filed January 10, 1992

INTERIM STATUS REPORT

CELLULAR SITING INVESTIGATION

Advocacy Staff
Commission Advisery

and Compliance Division
November 25, 1992
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APN
BACTC
BCTC
CACDA

BLM
FAA
Fee
G.0.
LACTC

OsA
OSHPD

USFS

GLOSSARY

Advice lLetter

Asgsessor's Parcel Number

Bay Area Cellular Telephene Company

Bakersfield Cellular Telephcne Company

Adveocacy Staff of the Commission Advisory and Compliance
Division

Bureau of land Management

Conditional Use Permit

Federal Aviation Administration

Federal Communications Commission

General Order : _

los Angeles Cellular Telephone Company

Los Angeles SMSA Limited Partnership

Office of the State Architect

Ooffice of the State Health and Planning Department

Temporary Use Permit

United States Forest Service
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Salifornia

California Health and Safety Code § 15,000 et. seq.
California BEducation Code § 39,154

Esdexal

10 U.8.C. § 2865
40 U.s.c. § 303p

43 U.S.C. § 1732 (Federal land Policy and Management & Retsntion
Act of 1976)

36 Code of Federal Regulations § 251.55(d)
47 Code af federal Regulations, Chapter 1, part 22

QLhex

Uniform Building Coda
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SUMMARY

I . . rep ort i n the Callula it
nv i r

] 2. Commis
Advigery and chplignce Division (CACDA) intends to use this i.gigg
in several ways. First, it is intended to assure other regulato

X , ry
agencles with delegated environmental review authority that the
Califernia Publiq Utilities Commission (CPUC or comizss?o:) §
taking its oversight obligations and its lead role
siting seriously. This investigation has been making progress,
despite the large number of sites coverad, Sacond, having
initially identified the extant of the violations it considers
probable, staff is now preparsd to begin some site specitic
discovery, and address a procedural coursa. If this
investigation assesses a site in greater detail, this status repore
will be ‘supersedad by a final report before hearings begin. Thirxd,
it is hoped that this Teport, vhich is based primarily en written
evidence, will assist those working toward General Order (G.0.) 159
revisions in another proceeding. CACDA welcomes lettar responses
response to this status repert, and the future participation of the

public, parmitting agencies, public safety officials, and cellular
companies.

CACDA is very disheartened to find that the apparant violations of
G. 0. 159 are far more pervasive and extensive than suspected at
the beginning of this investigation. For almost all sites, and
basad upon written evidence submitted to date, construction bagan
days, weeks, or sometiwmes months prior to the effactive date aof the
CPUC resclution authorizing construction. Only 34 sites within the
scope of this partial report of 391 sitas arg today "clean" in that
they have no apparent G.0. 159 wviolations. Many other types of
statutory, ragulatory, ordinance, and general order discrapancies,
as well as possible misrepresentations (in addition ta those
stexming from submittal of i{ncorrect facts in advice letters under
G.0. 189), have been detected. In sonme cases aév;ce letters tor
sites were finally filed in response to the CPUC's investigation,
Scma of thess sites had been in operation for months or years.
Additional sites within the scope of the investigation have not
filed any information in this investigation.

i i £ companies
most sericus and troupling is the discovery o© :
zﬁfg'iive operated gites without the mandated regard for public

. i ites
1 uld entall a deeper investigation into some s '
as well :gigrzgaing the companies for data already requested, but

not submitted.

2 approximately 632 sites have filed information and are
within the scope of this investigation.

1
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gagety. They have constructed sites on public school grounds
without the regquired Office of State Architect approvals, which are
designed to protect children and teachers. They have constructed
sites on hospital grounds without the required Office of State:
Health & Planning Department approval, which insuras tha safety of:
crucial emargency facilities. They have fregquently ocperated sites
without the final building inspection approval or Certificates cf
Occupancy, which verifies that the building is safe and has met the
local building regquirements.

Even if <the utilities can explain some of the apparent
discrepancies in this interinm status report, it is evident frowm the
prevailing practice of cellular companies that they oftan neglect
or dalay obtaining pre=-construction permits or approvalas. This
practice initially led the CPUC to adopt G.O. 1%% and has

continuad. As discussed below, G.0. 159 was adopted in large part
to ameliorate concerns of cellular utilities.

on January 9, 1990, the Commission instituted a rulemaking (R.90-
01=012) to determine the need for rules for the siting and
environmental review ©of cellular radiotelephone facilities., This
rulemaking stated that immediate action was need to require proper
anvironmantal review prior to the construction of additional
cellular facilities. Accerding to the rulemaking, the naed for
environmental revisw outwveighad the need for immediate construction
of additional cellular facilities that might be constructed without

such raview. '

This need lecane apparsnt because the callular radiotelephone
industry was expanding much faster than projectaed. rormal -
complaints were filed with the Commission alleging inadaguate
snvironmental review and raquesting the removal of certain
inappropriately sited cellular facilities. Cellular companies wers
concerned that the propesed rules superimposed two saparate
regulatery processes for approving call sites: one bafore local
agythorities and one bafore thisz Commission, and that this was a
wasteful and duplicative procedure that should be avoided.

According to D.90-03-080, the four wvhijectives of G.0. 159 ara for
the Compission to ensure that:

1. the potential environmantal impacts of all cellular sites
are reviewed and considered in a manner consistent with
the California Environmental Quality Act (CEQA):

2. affacted local citizens, organizations, and jurisdictions

are given reasonable notice and opportunities for input
into the review process:;

3. the publie health and welfares, and zoring concerns of
local jurisdiction are addressed;



